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VEMORANDUM

THI'S MATTER is before the Court on defendant's objections to
t he Proposed Fi ndi ngs of Fact and Reconmendations of the
Magi strate Judge that the District Court uphold the arrest as
| awful , deny the defendant's notion to suppress all itens seized
fromthe defendant on June 1, 1993, by the Virgin Islands Police
Departnent, and deny the notion to suppress the identification of
the defendant. The District Court, after an independent review
of the transcript of the hearing, the Magi strates Proposed
Fi ndi ngs of Fact and Recommendations, the rel evant case | aw, the
def endant's objections and the governnent's response, has nade a
de novo determ nation that the seizure of the .357 nagnum
revolver and the fully automatic nmachi ne gun, as well as the
identification of the defendant by the victim did not violate
the defendant's Constitutional rights. The Court's de novo

determ nation includes the follow ng findings of fact.



FACTS

The defendant is charged as follows: Felon in Possession of
a Firearm Robbery First Degree, Assault First Degree and
Possessi on of a Dangerous Weapon During The Comm ssion of a Crine
of Viol ence.

On or about the evening of May 31, 1993 and, apparently,
into the early hours of June 1, 1993, police officers Kendelth
Wharton ("OFficer Wharton"), Kent Hodge ("Oficer Hodge") and Ana
Jimenez ("Oficer Jinenez"), were on patrol in an unmarked rental
car on Crystal Gade. They were in plain clothes in an area where
there had been a series of robberies, auto thefts and grand
| ar ceni es. As they were driving along, they saw an individual
by the nane of M. Petersen, alias "Otega," wal ki ng across the
street in a heavy fatigue jacket. The officers testified that
Pet ersen aroused their suspicion because: (1) it was a hot night,
and to be wearing such a jacket was unusual, (2) the jacket also
could easily conceal a gun, (3) Petersen was suspiciously and
furtively glancing fromside to side and (4) he was known to
t hese officers for his crimnal activities, as well as his
association with Sebo Snalls, known to the authorities as a "drug
lord.” Petersen's previous encounters with the | aw include

robberies, grand |l arcenies and driving stol en vehicl es.
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The officers observed Petersen approach and begin to get
into the front passenger door of a Ni ssan Sentra that was parked
at the intersection of Nye Gade and Crystal Gade, outside the
Etty Il hair salon. Wile the police officers were getting out
of the vehicle, Oficer Wharton asked "what are you guys doing in
this area" and Petersen responded that he just canme from Crazy
Cow. O ficers Jinenez and Wharton testified that they had their
weapons drawn for their safety, since they were in an area that
was not well lit, in the early norning hours, about half past one

o' clock, in the nmorning (1:30 a.m).

While the officers could not see clearly into the rear of
the vehicle that Petersen was about to enter, they could rmake out
sil houettes of three individuals in the car. The occupants,
def endant included, were ordered out of the vehicle. The driver

and a mnor, who sat in the back along with the defendant,

finally got out after having been told several tinmes to get out

of the car. The occupants, including the defendant, were then
patted-down and six live 9 mllinmeter rounds were found on
Petersen and six nore live 9 mllinmeter rounds were found on the

mnor. All the officers were being infornmed of these findings as
they occurred. No weapons were found on any of the four
i ndividuals. Next, Oficer Hodge | ooked into the vehicle from

the driver's side, which had been | eft open, and saw a . 357
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magnum revol ver, with a dark colored handl e, on the back seat,
next to the area where the defendant had been sitting.

Al'l four individuals were then handcuffed, and a full search
of the vehicle's interior was conducted producing a fully
automati c machine gun fromunder the driver's seat. The four
occupants of the vehicle were then placed under arrest and
transported to Call wod Conmand (Traffic Bureau). Oficer
Wharton followed in the Nissan. Wharton renenbers seeing the
defendant in a chair at the back of the station, in handcuffs.
The driver and Petersen were in the sanme area, and the juvenile
was in the roll-call room

O ficer Wharton stated that as he left the station to go
back to check on the Ni ssan, he heard an unnamed and unidentified
gentl eman say "there is the guy.”" The officer did not know who
was being referred to as "the guy" and the gentleman nmaking the
comment was not identified. There was certainly no evidence
produced that the gentleman was the M. Thonpson, who | ater
identified the defendant at the Investigation Bureau in N sky
Center.

M. Thonpson testified that on the night of May 31, 1993, at
about nine o' 'clock in the evening (9:00 p.m) he was at hone,

taking clothes off the clothes line for his nother. A blue

Ni ssan vehicl e passed his house with three people in it, and,
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t hen, the defendant "came back" and robbed himof three hundred
fifty dollars. Thonpson also stated that the person who robbed
hi m had a .357 magnum chronme revolver, with a brown handle, and
that the robbery took about ten mnutes. M. Thonpson related
t hat he has good vision and that the robber was not wearing a
mask so he was able to see his face clearly since there was good
light comng fromthe porch

M. Thonpson called the police and reported the robbery.
When he got tired of waiting for the police to arrive, he went
that same evening to the traffic bureau at Cal |l wood Conmand to
make a report. The next norning, June 1, 1993, Thonpson went to
the Investigation Bureau at Nisky Center to make anot her report,
since he had heard nothing further fromthe police. According to
Thonpson, it was about eight o' clock (8:00 a.m) or nine o'clock
(9:00 a.m) when he arrived at the Investigation Bureau, although
Oficer Cordell Rhyner ("Oficer Rhyner"), who was assisting at
the I nvestigation Bureau, renenbers the tinme was nore |ike twelve
o' cl ock noon (12:00 p.m).

When Thonpson arrived at |nvestigations Bureau, he knocked
on the door, and when the door was opened, he saw t he defendant.
He recogni zed himas the robber and, imrediately, told the

police. As Oficer Rhynmer recalls, he was attenpting to get a

statenent fromthe defendant, who had been brought to the bureau
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to be processed, when all of a sudden, the defendant put his head
down on the desk. Because he did not know why the defendant had
sl unped on the desk, Oficer Rhyner asked the defendant if he was
hi gh. Then, Oficer Rhyner heard a voice exclaimng, "that is

t he one who robbed ne with a big chronme gun!"”

M. Thonpson told O ficer Rhyner that he was one hundred
percent sure about the identification even though he had never
seen t he defendant before the robbery. Thonmpson expl ai ned t hat
the police attenpted to have himl ook through a nug book, but he
did not | ook through the book, since the robber was right there
in the room

DI SCUSSI ON
Whether the initial stop, frisk and seizure violated the
defendant's constitutional right to be free from unreasonabl e
search and sei zure.

The right of the people to be secure in their persons,
house, papers and effects, agai nst unreasonabl e searches and
sei zures, shall not be violated . . . . U'S. CONST. anend. |V
Al though an individual is entitled to be free from unreasonabl e
governmental intrusion, what the Constitution forbids is not al
searches and sei zures, but unreasonabl e searches and sei zures.
Terry v. Chio, 392 U S. 1, 9 (1967).

Whenever the police stop an individual and restrain his

freedomto wal k away, a seizure has occurred. 1d. at 16. Hence,
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the Fourth Amendnent does apply, even where the officers stop
short of a technical arrest or a full blown search. [Id. at 19.
However, an investigatory stop, short of an arrest, is valid if
based upon a reasonabl e suspicion that crimnal activity is afoot
or that a crinme has been commtted. See Terry 392 U. S. at 30;
and U.S. v. Hensley, 469 U S. 221, 227-229 (1984). Reasonable
suspicion is to be based upon specific and articul able facts,
whi ch, taken together with reasonabl e i nferences, warrant that
intrusion. US. v. Rickus, 737 F.2d 360, 365 (3d Cir. 1984).
The Court nust view the circunstances surrounding the stop in
their entirety, giving due weight to the experience of the
officers. Id. Further, the facts nust be judged agai nst an

obj ective standard: Wuld the facts available to the officer at
t he nonent of the search or seizure justify a man of reasonabl e
caution in the belief that the action taken was appropri ate.
Terry, 392 U S. at 21 - 22.

In light of the foregoing | egal precepts, this Court finds
that the initial stop of the defendant by the police officers was
constitutional. Notably the officers saw a man | ooking around in
a suspicious fashion on a hot night wearing a heavy coat in a
high crinme area, which gave themthe right to question himas he

was getting into the vehicle. 1In addition, the officers knew him

fromprior crimnal activities, particularly his association with



US A & Govt v. Roland Jones

Crim No. 12993-121

Appeal Mbdtion to Suppress

Page 8

a known "drug lord,"” which justified their added precaution of
getting out of their vehicle with their guns drawn. The officers
were in plain clothes, which heightened their need to take extra
precautions to avoid being m staken for soneone who nmay have a
reason to retaliate against Petersen, since they would not be
readily identified as police officers wi thout their unifornmns.

In light of all of these circunstances it was reasonable to
frisk Peterson and to require the other three to get out of the
vehi cl e and be patted down. A police officer may stop
i ndi vi dual s reasonably suspected of crimnal activity and frisk
for weapons if he reasonably believes that the individuals pose a
threat to his safety or the safety of others. Terry, 392 U S. at
21-22, 28.' The Court finds that given the officer's know edge
of Petersen's crimnal activity it was reasonable for the police

to suspect that he posed a danger to them In addition the Court

finds that the three occupants of the vehicle, could have posed a

! The Terry Court noted that the concern is nore than the
"governmental interest; in addition, there is the nore i nmediate
interest of the police officer in taking steps to assure hinself
that the person with whomhe is dealing is not armed with a
weapon that could unexpectedly and fatally be used agai nst him
: Anmerican crimnals have a long tradition of arnmed viol ence,
and every year in this country many | aw enforcenent officers are
killed in the line of duty, and thousands nore are wounded. :
In view of these facts, we cannot blind ourselves to the need for
| aw enforcenent officers to protect thenselves . . . in
situations where they nmay | ack probable cause for an arrest.”

ld. at 23-24.
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danger to the police, since the officers could not see them
clearly fromoutside the vehicle. Passengers in notor vehicles
have no Fourth Anmendnent right not to be ordered fromtheir
vehi cl es once a proper stop is made. Rakas v. Illinois, 439 U S.
128, 155, n.4; See also Pennsylvania v. Mmms, 434 U. S. 106
(1977). A security pat-down was conducted which reveal ed
ammuni ti on on the person about to get into the car, Petersen, and
one of the occupants, the minor.? Once the ammunition was found
on the juvenile, the officers had probable cause to search the
car, even if an officer had not seen a gun in the car by | ooking
I nsi de the open driver's side door. Having seen the .357 nmagnum
on the seat, in plain view, the officers clearly had probable
cause to continue the search for a weapon to match the anmunition

found on the two individuals.?

Wil e each of these actions, by itself, may not have

2 There was no evidence that the officers went into the
i ndi vi dual s' pockets during the pat down.

3 The Fourth Amendment does not prohibit the warrantless
seizure of evidence in plain view Horton v. California, 496
U S 128. The items incrimnating character nust be inmediately
apparent and the police officer nust have a |l awful right of
access to the object itself. Id. at 136-37. The officer had a
legal and legitimate right to be in that position, since he was
only making a check of the vehicle for his safety. The .357
Magnum revol ver was in plain view and its incrimnating character
was i medi ately apparent, accordingly, the seizure of the weapons
was | egal .
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sati sfied the reasonabl e suspicion criteria, together they
suffice to establish a reasonabl e suspicion based on articul able
facts. See U S. v. Onens, 472 F.2d 780 (8th Gr. 1973)

(def endant recogni zed, by police, as a "police character"); U S.
v. Wckizer, 465 F.2d 1154 (8th Cr. 1972) (defendant recogni zed
as having a prior record); U S. Ex Rel R chardson v. Rundle, 461
F.2d 860 (3rd G r. 1972) (defendant observed in high crine area),
cert. denied, 410 U S. 911 (1973); Rickus, 737 F.2d at 365 ("The
reputation of an area for crimnal activity is an articul able
fact upon which police officers nay legitimately rely"). Based on

t he objective standard of Terry, the officers were justified in

believing their actions were correct.

1. Wether the identification of the defendant was unduly
suggestive and conducive to irreparable m sidentification.

Suggestive confrontations are disfavored because "they
increase the likelihood of msidentification . . . ." Neil v.
Bi ggers, 409 U.S. 188, 198 (1972). "The adm ssion of evidence of
a show up without nore does not violate due process.” 1d. It is
the likelihood of msidentification that violates a defendant's

right to due process. 1d. (enphasis added). Wether a
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vi ol ation of due process of law in the conduct of a confrontation
occurred depends on the totality of the circunstances surrounding
it. Stovall v. Denno, 388 U.S. 293, 302 (1967).

Here we do not need to reach the question of suggestivity
and reliability of the identification because the identification
of the defendant was not initiated by any suggestions on the part
of |law enforcenment officers. Biggers, 409 U S. at 200. In fact,
M. Thonpson did not know that the defendant was at the
| nvesti gati on Bureau, and M. Thonpson was not there at the
request of the police. The record is devoid of any evidence that
the police put M. Thonpson up to this or set it up so that he
woul d encounter the defendant. The officers who had arrested the
def endant the night before did not even know that M. Thonpson
had been robbed. The encounter between M. Thonpson and the
def endant was a chance encounter, and the identification of the
def endant was spontaneous. Based on these circunstances, it
cannot be said that the confrontati on was suggestive, since it

was not initiated by any actions on the part of the police

officers.* M. Thonpson's identification was very positive and

* See U.S. v. Boykins, 966 F.2d 1240 (8th Cir. 1992); Mock
v. Rose, 472 F.2d 619 (6th Gr. 1972), cert. denied, 411 U S. 971
(1973); U.S. v. Pollack, 427 F.2d 1169 (5th Cr. 1970); Harker
v. Maryland, 800 F.2d 437 (4th Gr. 1986); U S. v. Serna, 799
F.2d 842 (2d Gr. 1986), cert. denied sub nom C nnante v. United
States, 481 U. S. 1013 (1987).
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there is no doubt about its reliability.?®

The fact that Thonpson believes he identified the defendant
in the norning, while Oficer Rhynmer said it occurred at about
twel ve noon (12:00 p.m), does not affect the validity of the
identification. Any discrepancy in the tinme that the
identification was nade may go to credibility at trial however it
has no bearing on the Court's determ nation that the
confrontation was not suggestive. Regardless of the tine of day,
what is abundantly clear is that the identification was

spont aneous, unequi vocal and w thout pronpting by the police

of ficers.

CONCLUSI ON

Based on the foregoing analysis, the Court holds that the

®> Al'though there may appear to be a di screpancy about when
and where M. Thonpson identified the defendant the Court finds
that there is no evidence that Oficer Wiarton said he saw M.
Thonpson and there is no evidence that the defendant was the
person that the individual was referring to as "the guy." See
supra p. 4
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sei zure of the .357 magnumrevol ver, the fully automatic machi ne
gun, and the identification of the defendant by the victimwere
not violative of the defendant's Constitutional rights. For the

foregoi ng reasons, defendant's notioin to suppress is DENIED. An

appropriate order foll ows.

DATED this day of May, 1994.

ENTER

Thomas K. Mbore
Chi ef Judge

ATTEST:
ORI NN F. ARNOLD, CLERK

BY:

DEPUTY

cc: Laura Pal guta
Susan Vi a
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IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

UNI TED STATES OF AMERI CA and )
GOVERNVENT OF THE VI RA N | SLANDS, )
)

Plaintiff, ) CRIM NO 93-121
)
V. )
)
ROLAND JONES, )
)
Def endant . )
)
ORDER

AND NOW this 13th, day of May 1994, upon consideration of
defendant's notion for sunmary judgnent it is hereby

ORDERED t hat the defendant's notion to suppress all itens
seized in this matter is DENIED, and it is further

ORDERED t hat the defendant's notion to suppress the
identification of himis DENIED, and it is further

ORDERED that this case is set for trial during the tria

week of June 6th, 1994.



ATTEST:
ORI NN F. ARNOLD, CLERK

BY:

DEPUTY

cc: Laura Pal guta
Susan Vi a

ENTER:

Thomas K. Mbore
Chi ef Judge



